Comments – Legal Methods Assignment 3

Prof. Michael H. Cohen – Fall 2005

COB/UWI LLB Program


In general many students are continuing to improve their skills in the course.  As we’ve discussed, we will make a quantum leap in the second semester, so it is important to master the foundational skills in the first semester.


Below is a slightly modified format for the marking notes on this assignment.  As earlier, most of my comments pertain to most students in one way or another, as we are collectively learning the same set of skills, and students tend to repeat (or correct) the same errors. Thus my view is that you can learn the maximum by reviewing all the comments, not just those specific to your paper.  

Thus, in the Barbados counterpart to our class, Prof. Jackson distributed the first set of comments (on Assignment 1 for our class) to all his Legal Methods students as a learning tool.  

In general, the format below contains specific remarks for individual students, and also is addressed to the class as a whole, specifying common errors and their appearance in individual papers. 

I have selected both mistakes and achievements from your colleagues’ papers to illustrate the main points. Be assured that I have read your individual paper thoroughly and have responded to your work product in the remarks below.  In addition, am available to go over the paper with you at any reasonably mutual agreed time; as before, I will gladly discuss suggestions for improving your performance but not the grade.


Specific Comments
1. As we’ve discussed over the semester, the issue must:

a. Incorporate the relevant law and relevant facts.

b. Be written in such a way that another attorney reading your statement of the issue can tell exactly what the dispute is about, and can use what you’ve written as precedent in arguing the next case one way or another.

c. Beware of wrapping procedural matters into the issue and holding too early in your training, as this may mislead you into missing the heart of the matter—namely, what’s at stake as discussed in a. and b. above.

Examples
“Whether the Court of Appeal erred in affirming the Superior decision to reverse and vacate the Board’s decision Board to revoke the respondent’s Medical License” (student B).  Why did the court allegedly err?  What was the problem? We’re missing relevant law and salient facts.

“Whether the statute is unconstitutionally vague” (student B).  What statute? What was arguably vague about it?  Who was arguing in regard to vagueness?  And so on.

“Whether the Board … has the authority … to revoke Dr. Guess’s license to practice medicine.”  What would give the Board such authority?  What’s the issue?  What argument is being made that the board lacks such authority?  Be specific. (Student A)

“Whether the Board’s action in this case was otherwise within its statutory authority” (student D).  What case?  What Board?  What authority?  Write for the reader—who knows nothing about what’s in dispute.  Then, write the holding so as to answer the issue.  

“Whether the Court of Appeals erred in affirming a Superior Court order which reversed and vacated a decision of the Board of Medical Examiners if the State of North Carolina, conditionally revoking the respondent appelle’s medical license.”  First, I get lost in the verbiage.  Second, we need the relevant law and facts in a way that tells the reader what’s at stake.  (Student F).  

“Whether the Board’s action in this case was otherwise within its statutory authority” (student V).  What action?  What case?  What is meant by “otherwise?”  What statutory authority?

“Whether the Board of Medical examiners of North Carolina, which consisted of all doctors, was capable of revoking Dr. Guess’s medical license to the people, without there being a potential for harm.”  First, capitalize “Examiners.”  Second, “consisted of all doctors” is ambiguous.  I suppose you mean that only physicians were on the Board, but this is not relevant to the problem.  “License to the people” is confusing—it is a license to practice medicine.  “Without there being a potential for harm” captures only part of the important concept.  Can you see why?  The idea is only partly expressed, and/or buried in the prose.  (Student O).

“Does a physician’s unacceptable practice have to pose a threat of harm before the Board of Medical Examiners of North Carolina can take action against that physician?”  The phrase “unacceptable practice” implies a legal conclusion.  The issue is whether the practice of homeopathy was deemed unacceptable.  Also, the dispute concerns whether the Board acted properly under the statute—this piece is missing from the above statement.  Finally, we need to know to whom the practice posed a threat, and what type of “action” we’re discussing. (Student U).

Positive Examples
“Is NCGS § 90-14(a)(6) unconstitutionally vague in that it arguably prevents a physician from understanding whether he or she is engaging in ‘unprofessional conduct’ each time the physician tries a new or different medical practice not widely used in North Carolina?”  [I’ve edited student P’s work a bit.  It’s important to put quotation marks around ‘unprofessional conduct’ as this is statutory language.  The issue is not written in such a way that the reader can have no doubt as to what’s at issue here regarding constitutionality?]

“Whether the Court of Appeals erred in construing NCGS § 90-14(a)(6) to add a requirement that each ‘deviation from accepted standards of medical practice’ must pose an actual threat of harm” (student J).  This is a fairly clear statement that, on one level, informs the reader exactly what the issue is. At the same time, we’re missing some critical language from the statute: the question is whether Dr. Guess was engaged in ‘unprofessional conduct.’  Further, the above statement of the issue is taken from the dissenting opinion.  Justice Frye has a particular perspective, and his bias is embedded in his statement of the issue.  Please note the above carefully and think it through, as next semester we’ll be moving into persuasive writing.  

“Was the legislative intent of NCGS § 90-14(a)(6) to prohibit any practice departing from acceptable and prevailing medical standards without regard to whether the particular practice itself could be shown to endanger the public?”  (Student I).  This is clear and succinct.  The student deviated from the “whether,” “is” or “does” formula, yet the writing is lucid.  The statement does not necessarily refer to homeopathy—so the statement is perhaps broadly put—yet anyone reading the sentence can tell exactly what is in dispute.  

“Whether the Board’s decision unconstitutionally invades doctor and patient privacy rights, by interfering with a doctor’s right to select his or her own method of practice and the patient’s right to choice of treatment.”  [With a minor edit.]  Great.

2. Proofread your manuscript carefully.  There should be no typos. Students who have grammatical and typographical errors should not be surprised by their grade.  Similarly, sentences that don’t make sense, are missing words, or have errors lose the reader and will cost you.  Watch for extra spaces between words or lines; missing end-quotation marks. These comments apply to many students. Rather than circling all these mistakes in red ink, I leave it to you to treat your paper as a professional product.  That means rooting out such errors yourself.  

I can’t emphasize enough how important it is to turn in a professional work product.  As Prof. Jackson stated, all you have at the end of the day is what’s on the paper.  If your issue states, for example, “whether the board had the authority to revoke a physical’s license,” it doesn’t matter that you meant “a physician’s license.”  What you’ve written makes no sense, and opposing counsel will catch you and so will the judge.  

Examples
“Whether the Court of Appeal erred in affirming the Superior decision to reverse and vacate the Board’s decision Board to revoke the respondent’s Medical License” (student B). Rewrite for clarity and sense. 

“seams to suggest;” “did mot” [did not]; “descent” [dissent] (student B)

“Can the Board revoke a physician’s license … be revoked by the board” (student P)

“up held” [upheld] (student A).  “evoked” [revoked] (student L)

“fighting fire with wire” (student J).  How can you represent a physician like Dr. Guess if you write in your brief to the court that homeopathy is like “fighting fire with wire?” How do you fight fire with wire? Your language on the page is what counts—not what you “meant.”  In general, everyone needs to proofread much more carefully.

3. Watch grammar.

Examples
“did so erred;” “evident of harm” [rather than evidence of harm] (student B)

Be sure to use verbs correctly.  For example, “the court rule” might be fine as spoken language, but the writing needs to read, “the court ruled” (student B).  The same goes for “the statute work” (the statute works) (student L).  Many students need to clean this up.

4. Review the possessive—everyone.  Again, the worksheet is found by link from the instructor website.  We have discussed this many, many times throughout the course.

“Appeal’s Court” (student B).  “Boards” (Board’s) (student A).

“physicians’ license” should be “physician’s license” (student N).

5. Holding

a. See comments under “issue” above.
b. Do not just quote something from the opinion.  Use relevant legal language where essential, but be sure to put your understanding of the case in your own words.
Examples

“The Board’s finding leading to its decision were based upon competence evidence, regarding what constitutes acceptable and prevailing standards of medical practice in North Carolina” (student C).  This incorporates procedural information, but doesn’t tell us what the court decided in a way that will inform the next case.  What was the evidence?  What about homeopathy?  What did the physician do to violate acceptable standards? Give us relevant law and relevant facts.

Positive Examples

“The Board has the power to revoke a physician’s license to practice medicine in North Carolina for ‘unprofessional conduct’ for the inclusion of ‘any departure from or failure to conform to the standards of acceptable and prevailing medical practice, irrespective of whether a patient is injured thereby.’” (Student P [note: I’ve edited a bit and also put quotation marks around the important legal language from the statute]).

6. Clarity
a. Make sure each sentence makes sense.  Re-read each sentence aloud if necessary for clarity.

b. The format should be pleasing to the reader.

c. Be sure each sentence starts with a capital letter (student B). Be sure the sentence makes sense.

Example

“According to NCGS 90-14(a)(6), a general risk of endangering the public is innate any practices in North Carolina.” (Student H).  Read that again.  Either the student does not understand the material, or did not proofread the text; either way, the reader can’t make sense of the statement.  

“Whether the statute properly delegates authority to the Board to revoke a physician’s license that have committed an unprofessional conduct.” (Student H).  Again, the text says what it says; if it doesn’t make sense, it doesn’t make sense. Students who have trouble with this should spend time over the break rewriting such sentences for clarity.  Practice, practice,  practice.  

“The right to select the method of practice by Dr. Guess was not subordinate to the power of the statute.”  (Student H)  Unless you understand what the sentence is saying—and the meaning is plain to the reader, don’t write it.  Don’t just plunk in language from the opinion.  Make sure your meaning is transparent to the reader.

d. Punctuation goes within the quotation marks (for example, “arbitrary and capricious.”).

e. Use complete sentences.
Example

“Which generally tend to secure the public health, safety and welfare.”  This is meaningless unless included as part of a sentence, and even then, meaningless if you’re just plunking language out of Dent and don’t explain what it means to you and to the reader. (Student C).

f. As you read, try to decide where the commas go.  Don’t be arbitrary and capricious. Use common sense.  And review grammar tutorials. For example, the following sentence is relatively clear, but the lack of punctuation reduces the available sense and meaning:

Example
“Whether the Board has the authority to revoke a physician’s license to practice medicine for unprofessional conduct under NCGS § 90-14(a)(b) based on a deviation from the standard of acceptable and prevailing medical practice without a finding that the deviation carries with it a potential harm to the patient or the public.”  (Student L)  To what does “without a finding apply”—the deviation, the Board’s authority, or something else?  Can you place commas so the sentence is more readable, clearer?  

g. Avoid clutter.  

Examples

“It was decided by the Supreme Court that the case was reversed and remanded by the lower courts” (student A). This doesn’t make sense.  The case was remanded to the lower courts. Also, you can rewrite for clarity thus: “The Supreme Court reversed and remanded.”

Note that clarity does not require a lot of words.  Consider this nugget from student D:

The statute is clear.  By inclusion of, “irrespective of whether or not a patient is injured thereby,” the statute left no doubt that the Board did not have to wait for someone to be endangered or injured, before acting.  



At the same time, avoid wasted words. Student D also writes:

The court’s use of precedent was very good.  Precedent was used in arriving at a decision for each of the three main issues.

The first sentence is unnecessary.  The second sentence is redundant.  

Please review the above section!




7. Case Note
a. What’s most important is your own analysis of how well (or poorly) the court solved the problem before it.  For example, what is wrong with a literal reading of a statute?  Aren’t courts supposed to exercise judicial restraint?  How could the judges have possibly interpreted the statute in a way other than its plain meaning?  What arguments might you make for Dr. Guess?  What arguments could you make to interpret the statute according to its “intention”—how do you even know what the legislative intention might be?  Showcase your own analysis rather than plunking down quotes for the case or concluding that you agree or disagree.  Analysis is different than drawing a conclusion.

b. You don’t need what I call ‘throat-clearing,’ such as: “The court looked at each of the issues raised in the lower courts for either supporting or dissenting” (student A).  In addition to lacking sense and clarity, the sentence tells us nothing: the court is supposed to look at the issues and precedent and render an opinion.

c. It is not necessary to go through each case cited by the opinion and determine whether the opinion followed the case.  (Student L).  What you must do is put together your analysis in a way that is compelling and eminently readable.  You can refer to precedent cited by the court if necessary and helpful; and you can critique the court’s reading of precedent, again as necessary and helpful to your own argument.

i. Down the road when you read a case, it will be necessary to review the cases a court has cited, and be sure that the case standards for the proposition cited by the court.  That is why it a necessary skill from Legal Methods is to extract the holding of the case.

d. Let’s see some independent thinking shine, along with your own voice and eloquence.  For example:

“Future interpretation of this case will give innovative, visionary practitioners every reason to be wary of sharing their discoveries with the public; retard ongoing research and development in the healing arts; and restrict the free and informed choices of citizens. Guess will also restrict doctors who have valuable contributions to make, and cause them to feel crucified for their innovations. Hopefully the braver souls among them will not mind being martyrs for their cause.  We should consider that the most brilliant inventors were thought unorthodox when first they presented their ideas to the world.”  (Student I [with some edits]).  This student’s eloquence and lucidity in this particular snippet is worth noting.  

Student S further makes the point that Justice Frye’s thinking is compelling, although Frye cannot support his analysis with any cases.  This too shows independent analysis.  

The other valuable point Student S makes is that the Board or the legislature, or both, should have investigated whether homeopathy may be useful to patients.  Remember “public policy?”  This is a useful place for its invocation.  “When you have a treatment with potential benefits and which is not proven harmful, the only people who suffer when such treatment is denied are the patients.”  Another interesting idea S offers us is that the court might have signaled to the legislature that it needs to revisit the statute, as the statute as currently written works injustice.  Finally, S notes that Guess will bind other courts in North Carolina (unless and until the legislature amends the statute), and also that Guess ultimately serves as a useful study of statutory analysis.

8. Rationale
a. Be sure you state the court’s reasoning in your own terms, incorporating relevant legal language.

Examples
“The rationale of the Board according to several physicians licensed to practice in North Carolina….” (student A).  This is confusing.  Are you saying that the Board is composed of NC physicians?  Or that other physicians testified before the Board?  Why not just give us the court’s reasoning without the initial ‘throat-clearing?’

Positive Example

“The court concluded that the legislature reasonably believed a general risk of endangering the public was inherent in any medical practice failing to conform to medical norms.”  (I’ve edited student P’s work a bit here.)

“The General Assembly, in exercising the state's police power, may legislate to protect the public health, safety and general welfare.  The legislature, in passing NCGS § 90-14(a)(6), logically assumed that a general risk of endangering the public is intrinsic in any practices that fall short of the norm of ‘acceptable and prevailing’ medical practice in North Carolina.  Further, the legislative objective was to forbid any practice which deviating from acceptable and prevailing medical standards exclusive of whether the particular practice itself could be shown to cause danger to the public. The language of N.C.G.S.§ 90-14(a)(6) is clear and unambiguous.  It authorizes the Board to move against any departure from acceptable medical practice ‘irrespective of whether or not a patient is injured thereby.’ In addition, the Court of Appeals misinterpreted the statute by including the threat of harm to public health as a requirement for revocation of licensure.”  This student (student T) incorporated language from the opinion in a way that showcases the student’s own understanding of the court’s reasoning. 
9. Pronoun references. Please watch use of “it,” “he,” “she,” “they,” and “their.”  To whom do these refer?  For example: “They went on to prove that Dr. Guess was the only physician in practicing homeopathy openly” (student N).  Who are “they?”  (And “in practicing” is off.) Typically we refer to the court or board as “it,” but again do not leave ambiguous pronouns in your prose.

Similarly: “The Board then appealed to the Court of Appeals who dismissed the case” (student N).  This should be: “The Board then appealed to the Court of Appeals, which dismissed the case.”  Please review rules regarding use of if, which, and that (everyone).  These days if you don’t have a good text, you can find written summaries of grammar rules on the Internet.

“The Board may revoke a physician’s license to practicing medicine” (should be “for practicing medicine”) “for unprofessional conduct if it deviated….”  To what does ‘it’ refer—the Board, the physician, the physician’s license, the unprofessional conduct, or something else? (Student N). 

10. Judgment.  Be sure you understand who won, who lost, and make sure your statement shows your understanding.  In this case, the court states its judgment as follows:

The order of the Board of Medical Examiners allowed Dr. Guess to continue practicing medicine so long as he refrained from practicing homeopathy and otherwise conformed to the standards of acceptable and prevailing medical practice in North Carolina. The Superior Court erred in reversing and vacating the Board's decision, and the Court of Appeals erred in its decision affirming the Superior Court. The decision of the Court of Appeals is reversed. This case is remanded to the Court of Appeals for its further remand to the Superior Court, Wake County, for proceedings consistent with this opinion.
Nonetheless, some students were confused as to what happened.  The Supreme Court actually agreed with the Board regarding revocation of Dr. Guess’s licensure.  The Supreme Court read the statute according to its plain meaning, unlike the Court of Appeals, which looked to its divination of legislative intention (student T among others, please note).  

11. More on the Issue
As we’ve noted, you can’t also take what the court says at face value.  For example, the opinion states: “We next address a related question, whether the statute, N.C.G.S. § 90-14(a)(6), properly delegates authority to the Board.”  This seems to create a clear roadmap.  Yet, an outside attorney reading that statement of the issue won’t have sufficient information to understand what is at issue.  What was in dispute regarding the delegation of authority to the Board?  Be specific—give sufficient detail that the reader can understand what is at issue.  Don’t just copy and trust the court’s statement of a given issue.  Similarly, don’t just copy and trust a statement to the effect of “we hold that….”  If the task were that easy, we wouldn’t need lawyers.
Additional Comments

These additional comments highlight and summarize specific points students must individually consider.

Student A: Possessive needs work; typos; work on sentence sense and meaning.  Good articulation of Justice Frye’s decision.  You make a good point about medical pluralism.  These ideas can shine forth once the writing shines; work on developing a clear writing style, sentence by sentence.

Student B: The comments have plunked in quotes from the statute; instead showcase your analysis. OK—in the case note (#1) you have a good statement of the issue.  But this belongs in the case brief.  In 2-3 you should be explaining your view rather than plunking down quotes from the statute or case.  

Student C: Typos (“licensed physician” not “license physician”).  1st issue: missing a word – watch sense, clarity.  We need to understand in the issue, holding and rationale exactly what Guess did, and where he supposedly deviated from prevailing standards. Use complete sentences. Issue 3 – OK.   But explain the court’s reasoning fully.  Dr. Frye’s dissent is compelling—you need to analyze his opinion, and give us an analysis if you disagree; indeed, you seem to agree with the dissent in (1) and (2) of your preferred resolution, even though you dismiss the dissent.  I’m unsure why you would apply the statute literally (authorizing revocation of license) and at the same would urge the Board to allow homeopathy—the two positions seem contradictory, unless you satisfactorily explain your stance. 

Student D: 1st issue, holding: bingo.  Rationale: OK, though it’s really about statutory interpretation (as you note at the end).  2nd: see above.  3rd: see above.

Student E:” Board’s” (not “Boards”) decision.  “Provision” not “prevision.” “To interpret” not “to interpreted.” “Imminent” not “eminent.”  And so on.  Watch typos, grammar.  The writing is relatively uncluttered except here and there; paragraph breaks will help clarify the flow of ideas.  “This supported the Courts decision the Boards’ decision as supported by the facts.” Proofread carefully for sense and for meaning.  Case note: You have a clear statement of the problem; I like the way you identified that the superior court, appellate court, dissenting opinion, and Dr. Guess all took the same side.  “I fell” should be “I felt.”  Question: how do you know what was in the minds of the legislators who voted for the statute?  If the Supreme Court’s view holds, “doctors would never be able to advance science by using radical, new and innovative treatments”—good policy argument.  You canvass the ideas well—be sure the flow is logical and smooth; next semester look to Neumann’s chapter on the paragraph outline which will surely help you.  I agree with you that the dissenting opinion is better written and more compelling though I find it difficult to articulate why.  “Of justice” not “off justice.”  The writing is fluid but you might benefit from being more concise—try 5 pages, for example, instead of 10.

Student F: Issue and holding must tell us what’s at stake and how the dispute has been resolved.  See above.  The procedural stuff is creating a loss of focus.  See above.  The statement of the rationale suggests you get it, but the writing needs a lot of clarification.  Case note: Good point about legal positivism.  But why would you assume the legislature has a different intent than what is stated unambiguously in the statute? 

Student G: What do you mean by “without finding (having competent evidence)”?  This doesn’t make sense.  Holding—the point is that there was no evidence of patient harm. The rationale is confused—it mixes several ideas without telling us what’s behind this holding.  2nd issue: you’ve stated this from the dissent’s perspective, which may be erroneous or biased.  2nd holding makes no sense.  What is the relationship between the need for competent evidence and the relevance of the efficacy of homeopathy and its use outside NC?  You need to put together a coherent analysis.  “Crux of the issue” (not “crust”).  Some ideas are here, but the writing needs work (for example, “protection of the public’s health and safety is irrespective if a medical practice has shown any level of success”—read aloud and rewrite for clarity).

Student H: Watch typos, missing end-quotes, etc.  See above.  Work on clear sentences that make sense to the reader.  State the holding in one sentence.  Watch typos.  3rd holding: like the first two—the writing needs a lot of work.  “The testimony … testified:” read for clarity and meaning.   Case note: I see language plunked down from the opinion, but not your analysis in your own words.  In “preferred resolution” your agreement with the Supreme Court’s interpretation of the statute is made plain.  Work a lot on writing clear sentences, and also proofread your manuscript to clean up all typos.

Student I: Facts: need an end-quotation mark.  Great job on issue 1; all you have to do for the holding is restate the issue in the form of an answer to the issue posed.  Instead you’ve put some of the rationale in the holding.  Some fine-tuning is necessary here.  In general, I avoid “yes” and “no” in the holding.  How was the evidence not “competent, material and substantial?”  Explain; describe.  Good point that the evidence “confirmed that Dr. Guess did practice homeopathy … but did not confirm that the treatment he offered posed any risk.”  The question of whether it constituted “unprofessional conduct” is the whole issue here.  “He stated that nothing in the record…justified…” That sentence does not make sense.  You have an elegant statement in your preferred resolution; but is it not the legislature’s task to change the statute, and not the court’s to overrule the legislative language?  You have some good material here; let’s work through the brief and see how to continue sculpting your work to bring out the best.

Student J: Possessive (should be “court’s findings”).  Typos (‘fighting fire with wire’).  Your rationale strings together material from the opinion, but needs to be written in a clear style that showcases your own understanding of the court’s reasoning.  See above re issues; also, we need to know the specific facts as applied to the relevant law (for example, what was the argument regarding improper delegation of authority?). On the positive side, you clearly state your agreement with Frye regarding medical pluralism and your objection to the Board’s broad powers.

Student K: Watch “they.”  Rationale not rational.  Rationale 1—address in your own language the reason the court read the statute literally.  What was the evidence—how did it support the decision?  Be as specific in your second issue and holding as in the first.  Watch the possessive.  Why capitalize homeopathy?  Case note—why do you conclude Justice Frye is correct?  What about the plain language of the statute?  You must address this issue: didn’t the legislature mean what it said (‘irrespective of patient injury’)? Isn’t it the legislature’s job (not the court’s) to correct the statute?

Student L: Typos (“a physical’s license”).  You’ve quoted Dent but do you understand its import? State the analysis in your own words. Good statement of rationale regarding the argument that Guess’s use of homeopathy was not “unprofessional conduct.” 

Student M: Watch typos, use of possessive.  1st holding—needs work: what is “unprofessional conduct on his behalf?”  Why is there a semicolon in the middle of the 1st issue?  “Findings constitutes:” awkward.  Watch single vs. double quotes.  2nd issue needs to be a full sentence.  2nd holding doesn’t make sense: read aloud for sense and meaning.  “Suite its decision” (suit its decision).  “Frye have also given recognition”—this might be fine for spoken language but is insufficient for a legal brief.  We need to get your writing up to speed.  See all other comments—watch typos, work on language, use full sentences, and so on.

Student N: Use the possessive (Dr. Guess’s).  Typos (“posses”).  Third holding and rationale are fine; the others need work for reasons detailed above—for example, state the rationale in your own, clearly readable language.  Don’t just quote Dent. Tell us the issue with regard to delegation of authority; give us specifics. Case note: You base your analysis on the need to have the Board be an authoritative body.  What about the need to let legislatures function within their sphere, which means the court shouldn’t be rewriting unambiguous statutes?  You get to this a bit in (3).  Would the solution not be for docs like Guess to lobby the legislature to change the statute?

Student O: Proofread (“Board of Medical examiners”).  Use full sentences (“Decision was appealed….”).  See above re issues and holding.  Where is the rationale for the majority opinion?  Watch typos.  In general, the writing needs work.  Physician’s license rather than physicians license. We need your analysis of the problem and the solution, not simply a reiteration of what the court did.

Student P: Watch typos here and there. 2nd rationale addresses the Court of Appeal level whereas the 2nd holding addresses Supreme Court level.  Good work on the brief, but you’ve neglected to do (or turn in) the case note.

Student Q: Watch typos (such as “improfessional conduct”).  Two issues: fine.  Why was the statute “neither unconstitutionally vague nor overbroad:” help us make sense of the law applied to the facts. Read other comments above—typos, grammar.  In your case note analysis, what I’m looking for is your understanding of the dispute between the various courts regarding statutory interpretation.  More analysis is needed throughout.  The typos here are truly sloppy—such as “my deferred resolution.”  You are also deferring a better grade by not proofreading your paper.  Even the first page has “Head in the Supreme Court” (heard?).  Don’t open a quotation without closing it.  Please maintain respect and professionalism for your own work product.

Student R: Break up the facts and procedural history with paragraph breaks so the text is more readable.  “irrespective of if”—awkward.  Watch pronoun reference (“his”).  Grammar: “could be revoked” (not revoke).  The issues are stated with relative thoroughness, though I’d like to see more of the specific evidence included in the respective statements of the issue and holding relevant to that point.  Watch typos here and there.  Court’s judgment (not courts judgment).  Review use of the possessive.  You really need paragraph breaks so we can understand the logic of your analysis.  Why would you have interpreted the statute as did Judge Frye—are you sympathetic to Dr. Guess?  State your reasoning.    

Student S: “based” not “base.”  1st issue, holding, rationale: bingo.   I trust folks were not working in groups on this, though the first issue was fairly straightforward.  Review use of “if” versus “whether.”  2nd issue: fine; clear statement of rationale—it shows you understand the case.  Examiners’ decision (review possessive). “Patient’s right to their:” awkward.  Good work overall but watch typos.  Also, please do the grammar tutorial—watch the possessive.  You restated the problem so I understand it, rather than just repeating the issues stated earlier; good job. There are some corrections to work on—typos, grammatical issues, awkward phrasing—but overall the writing has clarity and the thinking is first-rate.

Student T: Good statement of homeopathy.  1st issue, holding, rationale: bingo.  2nd: what was flawed in the delegation of authority?  Remember that another reader has to make sense of what happened.  Good statement of 2nd rationale.  Issue 3 – again, make this comprehensible to an outsider who knows nothing about the case. I’d like to see the full case note rather than just the comments.  You have “A” material within this brief, though some additional cleanup is required as noted within this commentary.

Student U: See above.   “The Supreme Court of North Carolina, tried to solve two problems:” watch use of commas.  Similarly: “The Supreme’s Court’s resolved this matter”—proofread for typos.  “I am satisfied with the manner in which the case was handled” does not give us your analysis of the majority or dissenting opinion, which we need in the case note.  It is conclusory to state that the appellate court “misinterpreted” the statute; you must argue from policy.

Student V: 1st issue, holding OK.  “The court opined that a constitutional principle in exercise the State’s police power, they may enact legislation to protect, the public health, safety and welfare.”  You’re missing a word or something similar.  Proofread.  Watch overuse of “they.”  Rather than plunk in a huge quote and string of language from the case, put in your own analysis.  Delegation issue: see above.  3rd issue: see above.  Much of this (i.e., 3rd rationale) is written without sufficient detail for the reader to know what’s happened in the case.  You got “the problem.”  But in the analysis, offer your analysis: critique the court’s thinking, not just its result. Give us your specific analysis of Judge Frye’s specific comments.  If you were the judge, how would you have cut Dr. Guess a break?  What language would you have chiseled to draft the opinion? You are simply drawing a conclusion when you state that one of the opinions was “objective” or not. 

Student X: LEXUS: LEXIS.  Watch close quotes, typos (lots of them).  Proofread.  The 1st issue is a run-on sentence; let’s meet to discuss.  The sentence does not read in any way that makes sense; there’s a ‘kitchen-sink’ approach.  The holding is not written in a way that makes sense.  Read every sentence for clarity—for example, “his practice of homeopathy has been testified by other physicians” is an awkward construction.  “In light of multiple evidences which Dr Guess feels to be legitimate” is awkward.  Write for clarity and sense.  There is a nugget in the “analysis of the court’s solution” and the same in “preferred resolution” but the writing needs lots of work.  Let’s meet to consider.

Marks

Almost all students improved somewhat over the course of the semester, with marks varying by assignment (see chart below).

Remember that as you improve the bar gets raised—this does not make a strong mark, however, unattainable.  I try to keep some curve in mind reflective of the class as a whole, so that you are graded against your peers and not against some unachievable ideal. 

Also bear in mind that although scores may have improved—for example, from a 42 to a 48, the UWI scale allows for fewer variations than the conventional 4.0 scale.  Thus, a 40-49 will be considered a “C” even though the conventional scale may include a range of C- to C+; similarly, a 50-59 is a B, a 60-69 a B+, and a 70 and above an A, even though another scale may allow for a range from B- to A-.  

Do not judge yourself; exercise compassion and wisdom toward your own unfolding, and learn what you can in moving forward to the next quantum level.  We share joys and burdens in the same room and will meet again on the next phase of our journey together.

	Student
	Assmt. 1 Score
	At 20%
	Assmt. 2 Score
	At 40%
	Assmt 3 Score
	At 40%
	Final Score
	Final Grade

	W
	38
	7.6
	0
	0
	0
	0
	7.6
	--

	X
	38
	7.6
	38
	15.2
	43
	17.2
	40
	C

	O
	39
	7.8
	38
	15.2
	43
	17.2
	40.2
	C

	Q
	37
	7.4
	38
	15.2
	45
	18
	40.6
	C

	P
	38
	7.6
	38
	15.2
	50
	20
	42.8
	C

	M
	38
	7.6
	42
	16.8
	47
	18.8
	43.2
	C

	G
	45
	9
	44
	17.6
	42
	16.8
	43.4
	C

	V
	39
	7.8
	45
	18
	45
	18
	43.8
	C

	H
	50
	10
	42
	16.8
	43
	17.2
	44
	C

	B
	38
	7.6
	47
	18.8
	45
	18
	44.4
	C

	N
	40
	8
	48
	19.2
	45
	18
	45.2
	C

	J
	45
	9
	42
	16.8
	49
	19.6
	45.4
	C

	C
	50
	10
	49
	19.6
	40
	16
	45.6
	C

	F
	43
	8.6
	47
	18.8
	47
	18.8
	46.2
	C

	U
	48
	9.6
	47
	18.8
	47
	18.8
	47.2
	C

	L
	43
	8.6
	48
	19.2
	49
	19.6
	47.4
	C

	K
	38
	7.6
	45
	18
	55
	22
	47.6
	C

	A
	43
	8.6
	51
	20.4
	49
	19.6
	48.6
	C

	T
	51
	10.2
	49
	19.6
	57
	22.8
	52.6
	B

	I
	57
	11.4
	47
	18.8
	57
	22.8
	53
	B

	R
	54
	10.8
	51
	20.4
	55
	22
	53.2
	B

	D
	63
	12.6
	48
	19.2
	55
	22
	53.8
	B

	E
	55
	11
	63
	25.2
	69
	27.6
	63.8
	B+

	S
	68
	13.6
	72
	28.8
	70
	28
	70.4
	A


1 A
70 and above
1 B+  
60-69
4 B
50-59
17 C
40-49


[image: image1.wmf]0

10

20

30

40

50

60

70

80

1st

2nd

3rd

Final

X

O

Q

P

M

G

V

H

B

N

J

C

F

U

L

K

A

T

I

R

D

E

S


PAGE  
8

_1194545795

